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Abstract 
This paper is based on reform recommendations contained in a 2009 report by the Manitoba Law Reform Commission 
into the rules of private international law. The reform recommendations relate to (a) whether a flexible exception should 
be applied in relation to the application of the law of the place of the wrong in torts cases; (b) whether the rules 
regarding the classification of limitation periods as either substantive or procedural should be codified; and (c) that the 
rules in relation to the exercise of jurisdiction contained in the Uniform Law Conference of Canada be adopted. In 
critiquing the Commission’s proposals, the law in these areas in other jurisdictions, including the United States, Europe 
(including the United Kingdom), and Australia are considered and compared. 
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Introduction 
In January 2009, the Manitoba Law Reform Commission released its Report on reforms to the rules of private 
international law (Note 1). In this paper, I explain the suggested reforms, before comparing them with developments in 
other jurisdictions in relation to similar issues. I then draw conclusions as to the efficacy of the proposed reforms. 
1. Choice of Law Rule in Tort 
1.1 Current Law 
As readers will be aware, a difficult issue can arise when an alleged tort is committed with links to more than one 
jurisdiction. It must be decided which laws are to apply to resolve the dispute. The choice made can of course have very 
important consequences for the resolution of the issues, and often the parties in dispute disagree as to which law should 
apply.  
The original approach taken derives from the judgment of Willes J in Phillips v Eyre (Note 2) where it was found that in 
order to found a suit in one jurisdiction (the forum) for a wrong alleged to have been committed elsewhere, the wrong 
must have been of such a character that it would have been actionable if committed in the forum, and not justifiable by 
the law of the place where it was done. This rule, which came to be known as the double actionability approach, was 
adopted in many jurisdictions, (Note 3) including Canada. (Note 4) 
Fundamental change occurred in 1994 when the Supreme Court of Canada decided Tolofson v Jensen; Lucas v Gagnon 
(Tolofson).(Note 5) There the Supreme Court abandoned the Phillips approach, favouring a territorial approach where 
the law of the place of the wrong would be applied, at least in the vast majority of cases. The court favoured such an 
approach because it was consistent with notions of territorialism whereby a state has jurisdiction within its own land 
mass, it was consistent with judicial comity, and the rule was certain, easy to apply and predictable, and meet the 
normal expectations of the parties. (Note 6)  
The Court next considered whether any exceptions should be created to the (new) general rule whereby the law of the 
place of the wrong was applied. (For ease of reference, I will refer to this as the ‘flexible exception’). It noted that in 
other jurisdictions, including the United States and United Kingdom, a proper law approach had been adopted, whereby 
the law of the jurisdiction which had a closer connection to the parties and the dispute might apply, either as the 
approach to be taken, or as an exception to the general rule favouring the law of the place of the wrong. The court noted 
the uncertainty inherent in such an approach and its potential to create delays and anomalies.(Note 7) A majority of the 
court concluded that an exception should not exist to the general rule favouring the law of the place of the wrong in 
respect of disputes involving more than one province, (Note 8) but was more open to an exception in respect of disputes 
involving more than one nation. This was because, in such cases, ‘a rigid rule on the international level could give rise 
to injustice … I am not averse to retaining a discretion in the court to apply our own law to deal with such 
circumstances. I can, however, imagine few cases where this would be necessary’. (Note 9) 
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In subsequent cases, there are several examples where this exception has been applied in international cases, such that 
the law of the forum was applied rather than the law of the place of the wrong, a State of the United States. (Note 10) 
There is one reported case where the exception was applied in an intra-national case, so that forum law applied rather 
than the law of the place of the wrong. (Note 11) 
1.2 Commission’s Recommendations and Reasoning
The Manitoba Law Reform Commission recommends legislating for the flexible exception to the application of the law 
of the place of the wrong described above, and for it to be applicable to both international and interstate torts cases. It 
agrees that the general rule should favour the law of the place of the wrong. The place of the wrong is the ‘country’ 
(although the recommendations apply to intra-Canadian cases also) in which the elements constituting the tort in 
question occur. The Report provides specific rules to determine this where elements occur in different ‘countries’. In 
respect of a personal injuries action, this is (generally) where the individual was when they sustained the injury; for 
damage to property it is (generally) where the property was when damaged, and in other cases it is the country in which 
the most significant element or elements of the tort occurred. There is also recommended a residual exception, even in 
personal injuries and property cases, to apply the law of another country that is more closely connected with the issues 
than the indicated country. (Note 12) 
Presumably the Commission believes there is a need for further flexibility in departure from the law of the place of the 
wrong than was expressed in Tolofson, or which has actually been demonstrated in cases subsequent to Tolofson. The 
Commission does not point out specific cases where it believes unjustness has occurred as a result of applying the 
Tolofson approach. It does not make express, but perhaps would accept, the traditional argument against a blanket 
application of the law of the place of the wrong, which is that sometimes that place is purely fortuitous, and/or that 
place has little or no actual connection with the parties, other than the fact that a dispute involving them occurred there. 
The facts of well-known cases such as Chapin v Boys (Note 13) and Babcock v Jackson (Note 14) are prime examples 
of this difficulty. 
1.3 Other Jurisdictions
As has been acknowledged, the United Kingdom legislated to overcome the rules of double actionability. Lord 
Wilberforce had pointed out in Boys v Chaplin that  
To fix the liability of two or more persons according to a locality with which they may have no more connection than a 
temporary, accidental and perhaps unintended presence, may lead to an unjust result. (Note 15) 
The Private International law (Miscellaneous Provisions) Act 1995 (UK) provides in respect of most torts cases (except 
defamation), the law of the place of the wrong should be applied to resolve the case. This is generally the place in which 
the events constituting the tort occurred. Particular rules, similar to those recommended above by the Manitoba Law 
Reform Commission, apply to resolve this question where those events occur in different countries. A flexible 
exception is provided where, having considered the significance of the factors connecting a tort with the place of the 
wrong and connections with another country, it is substantially more appropriate for the law of the other country to 
apply. Relevant factors include matters relating to the parties, to any events constituting the tort, or any of the 
circumstances or consequences of those events. (Note 16) 
A very recent development has been the introduction of the Rome Convention on the Law Applicable to 
Non-Contractual Obligations (Rome II), Regulation EC 864/2007, which became effective in January 2009. The 
Convention states the general rule that the law of the country where the damage has occurred applies to resolve an 
international torts case. (Note 17) Two exceptions to the general rule are provided – Article 4(2) states that where the 
plaintiff and defendant are resident in the same country, the law of that country should apply. (Note 18) Further, despite 
the general rule, where another country is manifestly more closely connected with the dispute than the place of the 
wrong, the law of that country should be applied, (Note 19) in cases where the Convention is applicable. 
In Australia, there had been a suggestion from some of the judges in Breavington v Godleman that there was a need for 
a so-called flexible exception to avoid in some cases the law of the place of the wrong on the basis that it might be 
arbitrary: 
To fix the liability of two or more persons according to a locality with which they may have no more connection than a 
temporary accidental and perhaps unintended presence may lead to an unjust result … The mechanical application of 
the (law of the place of the wrong) cannot do justice to the infinite variety of cases in which persons come together in a 
foreign jurisdiction from different legal backgrounds … the qualified or flexible application of the law of the place of 
the wrong copes with the incidents of tort law in the modern age of travel when the place of the accident may be 
fortuitous … and the parties may have no substantial connection with the law of that place or with that place at all. 
(Note 20) 
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In John Pfeiffer Pty Limited v Rogerson, (Note 21) Australia’s version of Tolofson, the High Court of Australia 
officially abandoned the double actionability approach in favour of the application of the law of the place of the wrong. 
However, in doing so, it rejected a flexible exception for reasons similar to those expressed in Tolofson:
Adopting any flexible rule or exception to a universal rule would require the closest attention to identifying what 
criteria are to be used to make the choice of law. Describing the flexible rule in terms which are ‘real and substantial’ or 
‘most significant’ connection with the jurisdiction will not give sufficient guidance to courts, to parties, or to those like 
insurers who must order their affairs on the basis of predictions about the future application of the rule. What emerges 
very clearly from the United States experience in those States where the proper law of the tort theory has been adopted 
is that it is has led to very great uncertainty. That can only increase the cost to parties, insurers and society at large. 
(Note 22) 
Pfeiffer was decided in the context of an inter-state (province) dispute. In a subsequent case involving international 
aspects, it had been expected that the High Court would also rule out a flexible exception in such cases. However, the 
joint reasons suggested that  
questions that might be caught up in the application of a ‘flexible exception’ to a choice of law rule fixing upon the law 
of the place of the wrong in practice may often be subsumed in the issues presented on a stay application, including one 
based on public policy grounds. (Note 23) 
These comments are very similar to the joint reasons of the Supreme Court of Canada in Tolofson in doubting the need 
for a flexible exception in international cases. (Note 24) 
Most recently in Neilson v Overseas Projects Corporation of Victoria Ltd, (Note 25) the High Court was faced with 
litigation brought by an Australian resident living in China, who was injured there while staying in accommodation 
provided by her husband’s Australian-registered company. That company was insured for relevant purposes by an 
Australian insurance company. The plaintiff alleged that the premises were unsafe. Clearly the place of the alleged 
wrong was China, and applying the rules set out above, the law of China should have been applied to resolve the dispute. 
However, the court ended up applying Australian law to resolve the dispute, by enlivening the controversial renvoi 
doctrine, (Note 26) and by applying a controversial presumption that, in the absence of evidence, foreign law was the 
same as local law. This case might be seen as a ‘red flag’ to suggest that some kind of flexible exception is required, as 
in fact one of the judges acknowledged. (Note 27) One leading commentator notes the case as an example of ‘desperate 
measures judges are prepared to take to get to the lex fori’. (Note 28) 
In the United States, the First Restatement (Note 29) called for the strict application of the law of the place of the wrong. 
However, subsequently there was the important decision of the New York Court of Appeals in Babcock v Jackson.
(Note 30). That case involved an action by one New York resident against another in relation to an accident that 
occurred in Ontario. The Court applied New York law as the jurisdiction ‘which, because of its relationship or contact 
with the occurrence or the parties has the greatest concern with the specific issue raised in the litigation’. (Note 31)  
This decision influenced the Second Restatement, which embraces the proper law of the tort, specifying a range of 
factors to be considered in deciding which law to be applied in such cases. These include the place where the injury 
occurred, the place where the conduct causing the injury occurred, the domicile, residence, nationality, place of 
incorporation and place of the business of the parties, and the place where the relationship, if any, between the parties is 
centred. (Note 32) This proper law approach is the dominant theory applied in the United States, with a small number of 
states continuing to apply the law of the place of the wrong without exception. (Note 33) 
1.4 Commentary on Commission’s Proposal 
I support the Commission’s proposal. The experience in other jurisdictions, borne out by the facts of cases such as 
Chaplin, Babcock and Neilson, is that sometimes the place where the wrong occurs is fortuitous. Anomalous results 
could arise if courts were forced to routinely apply the law of that place, without exception. Some flexibility is required. 
And surely this issue of the place of the wrong being ‘fortuitous’ is equally applicable to inter-provincial cases as 
international cases. 
The principle of territoriality, that a state has the power to regulate activities and events that occur within its boundaries,
is well established and recognised. As has been noted, it accords with the expectations of most individuals. Its essential 
soundness should be reflected in a starting position that the law of the place of the wrong is the applicable law. This is 
the approach taken by the United Kingdom legislation and Rome II. This approach is favoured over the American 
‘centre of gravity’ approach, which counts the place of the wrong as just one of the factors to be considered, and 
accorded no superiority. In my view, the starting point should be that the law of the place of the wrong is the applicable 
law. In my view, and accepting that reasonable minds may well differ, this starting point provides the appropriate 
balance between certainty and the need for some flexibility to do justice in a particular case. This rule can be displaced 
if various factors suggest a closer connection with another jurisdiction. 
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It is suggested that the Commission might also have considered a specific situation in Rome II, where the residence of 
the plaintiff and defendant is common, and is not the place of the wrong. In such cases, Rome II directs that the law of 
the common domicile should apply, based on a notion that the place of the wrong has little or no interest in the outcome 
of the case, since it does not affect its residents or (presumably) its insurance companies. This was also the situation in 
the Australian case Neilson, where both the plaintiff and defendant were resident in Australia, arguing over events that 
occurred in China. It was said there that, as demonstrated by its choice of law rules, China had little interest in the 
outcome of the litigation. It is suggested then that, if there is to be some statutory reform in this area, that provision 
should be made for the specific situation of a common domicile between plaintiff and defendant different from the place 
of the wrong. 
I note that no exception is provided to the application of the law of the place of the wrong based on notions of ‘public 
policy’. I support this non-inclusion. There is a danger that, if a public policy exception were allowed, it would simply 
mask a preference for forum law. This point is acknowledged by Jean-Gabriel Castel QC 
Of course, there is always the possibility of resorting to public policy to avoid the application of the foreign lex loci 
delicti. Thus, where the forum has a serious relationship to the issues or the parties, it could apply its own law and in so 
doing base its choice on considerations of public policy as, for instance, if the lex loci delicti gave little or no recovery 
at all. (Note 34) 
In my view, it should not be enough to discard the application of the law of the place of the wrong that it doesn’t 
provide a remedy that the forum court might think should exist. The consequence of a strong application of 
territorialism sometimes does mean that the result is different to what would have occurred had forum law been applied. 
This is not a reason for refusing to apply the law of the place of the wrong. As the joint reasons in Tolofson concluded: 
To permit the court of the forum to impose its views over those of the legislature endowed with power to determine the 
consequences of wrongs that take place within its jurisdiction would invite the forum shopping that is to be avoided if 
we are to attain the consistency of result an effective system of conflict of laws should seek to foster. (Note 35) 
Perhaps there is a very limited need for a public policy exception, but I believe it must be tightly constrained lest it be 
used as a mask to give preference to forum law. (Note 36) 
2. Limitation Periods 
2.1 Current Law
Traditionally, limitation periods were treated differently according to whether they extinguished the right on which the 
claim was based, or merely provided that no remedy existed for the infringement of the right. The former were 
classified as substantive, with the latter being classified as procedural. This is important because it is accepted that 
matters of substance are governed by the law of the cause (here, at least primarily, the law of the place of the wrong), 
while matters of procedure were a matter for the forum. (Note 37) 
In Tolofson, this distinction was abandoned by the Supreme Court. It spoke of the differentiation between ‘what is part 
of a court’s machinery and what is irrevocably linked to the product’, and considered the reason for the distinction, 
which was primarily about convenience and efficiency. The court did not find a distinction between right and remedy 
convincing. As a result, the relevant limitation period to be applied was the one provided for by the law of the cause, 
primarily the law of the place of the wrong. (Note 38)  
The Tolofson approach to limitation periods has been followed by courts in both interprovincial and international torts 
cases. However, legislative attempts have been made in some provinces to change the rules, (Note 39) and in one recent 
decision, Vogler v Svendroi, the Nova Scotia Court of Appeal characterised provisions determining when an action is 
deemed to have commenced for statute of limitations purposes as procedural, to be governed by forum law rather than 
the law of the cause (Wyoming). (Note 40)  
2.2 Commission’s Recommendations and Reasoning
The Commission agrees with the approach taken in Tolofson, and suggests it should be codified, as has occurred in 
Ontario. (Note 41) 
2.3 Other Jurisdictions 
There has been real difference of opinion in the United Kingdom regarding where the line is to be drawn between 
matters of substance and matters of procedure. One way in which this can be shown is by considering the way in which 
the law is expressed by the one of the leading texts. While Dicey in the first edition states that English lawyers ‘give the 
widest possible extension to the meaning of the term ‘procedure’, (Note 42) by the fourteenth edition the view is that 
‘the practice of giving a broad scope to the classification of a matter as procedural has fallen into disfavour because of 
the tendency to frustrate the purposes of choice of law rules’. (Note 43) Legislation was introduced in 1985 to declare 
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that foreign statutes of limitation should be applied as substantive law. (Note 44) The 1995 Act did not change the 
previous position regarding the distinction between substance and procedure. (Note 45)  
The Rome Convention on the Law Applicable to Non-Contractual Obligations (Rome II), effective from January 2009, 
provides in Article 15(h) that the issue of the manner in which an obligation may be extinguished, including the 
commission, interruption and suspension of limitation periods, are matters for the law of the cause (primarily the law of 
the place of the wrong, as discussed above). This rule is contrary to the finding of the judge in Vogler that a rule 
regarding commencement of a limitation period is a question of procedure. 
A slim majority of the High Court of Australia in McKain v R W Millar and Co (SA) Ltd (Note 46) applied the 
traditional distinction between a statute of limitations that merely barred a remedy (procedural) and one that 
extinguished the right (substantive). In dissent, Mason CJ pointed out that the view of the majority would frustrate the 
purpose of choice of law rules, encourage forum shopping, and reflected a doctrine developed when international 
judicial comity was not valued. It was sensible for courts to apply their own rules of procedure from an efficiency 
perspective. (Note 47) Deane J in dissent found the distinction between right and remedy confounded good sense and 
reality. (Note 48) 
These dissenting views were accepted by the High Court in John Pfeiffer Pty Ltd v Rogerson, (Note 49) where the court 
found that the plaintiff ‘cannot ask that the courts of the forum adopt procedures … of a kind which their constituting 
statutes do not contemplate’. (Note 50). States also enacted legislation to overcome the effect of McKain, at least in 
interstate tort cases. (Note 51) 
In the United States, the Restatement (Second)(applied by most states) provides a general rule that, unless exceptional 
circumstances exist making such a result unreasonable, the forum should apply its own statute of limitations barring the 
claim, and its own statute of limitations permitting the claim, unless (a) maintenance of the claim would serve no 
substantial interest of the forum, and (b) the claim would be barred under the statute of limitations of a state having a 
more significant relationship to the parties and the occurrence. (Note 52)  
An example of the general application of the Restatement position occurred in Franchise Tax Board California v Hyatt,
(Note 53) where the parties were litigating over wrongs allegedly committed primarily in California. The action was 
commenced in Nevada, and the United States Supreme Court found the Nevada court was correct in applying its 
limitation rules, rather than those of California (including state sovereign immunity rules). An example of the 
application of the exception being applied is Huynh v Chase Manhattan Bank, (Note 54) where a California court 
refused to apply Californian limitation periods because of the lack of connection between the claims and California. The 
Supreme Court of New Mexico recently applied a New Mexico limitation period in respect of a claim based on an 
accident in that jurisdiction, although the limitation period related to claims against New Mexico government entities, 
and this claim was against an Arizona state entity. Arizona law had applied for a different limitation period in respect of 
claims against Arizona state entities, but this law was not applied to the claim. (Note 55) 
2.4 Commentary on Commission’s Proposal 
It is submitted that the Commission’s proposal is a good one. The approach of the Supreme Court of Canada in Tolofson
was correct, with respect, and should be enshrined in legislation. The concept of what is procedural should, in 
accordance with clear trends in the United Kingdom, Europe generally, and Australia, be confined to the machinery of 
proceedings, due to efficiency considerations. By doing so, we minimise the options for forum shopping, and provide 
for maximum effect to be given to the law of the cause, which is as it should be. The approach of the Restatement 
(Second), with the continuing primacy it gives to the law of the forum in limitations matters, is seen as out of step with 
developments elsewhere and is in need of reform. 
3. Jurisdiction 
3.1 Current Position
Traditionally, the bases of a court’s jurisdiction over a particular defendant have included presence within the 
jurisdiction, and valid service outside the jurisdiction. In relation to the latter, the Supreme Court of Canada has 
declared the need to establish a ‘real and substantial connection’ between the court and the action. (Note 56) It did not 
define what was meant by this concept. In subsequent cases, several factors have been indicated as relevant in 
determining whether the connection test is satisfied. (Note 57) However, there is doubt over several matters; including 
whether or not the real and substantial connection approach is confined to interprovincial matters or applicable also to 
international matters, (Note 58) whether the traditional grounds of jurisdiction are separate from or subsumed into the 
real and substantial connection test, (Note 59) and whether the test unacceptably mixes up factors more relevant to a 
forum non conveniens application into a question of whether a court has jurisdiction or not. (Note 60) Relevant factors 
in relation to a forum non conveniens application have been set out by the Court. (Note 61) The Supreme Court of 
Canada has said (Note 62) that the Canadian doctrine of forum non conveniens is consistent with the British common 
law position espoused in Spiliada Maritime Corp v Cansulex Ltd. (Note 63) 
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3.2 Commission’s Recommendations and Reasoning 
The Commission recommends the adoption of the Uniform Law Conference of Canada’s Uniform Court Jurisdiction 
and Proceedings Transfer Act, with a slight amendment. (Note 64) The Act firstly clarifies the bases upon which a court 
generally (Note 65) has territorial competence, to include (as separate and discrete heads) on the one hand by agreement 
(or other kind of submission) or residence, (Note 66) and on the other hand that there is a real and substantial 
connection between the province and the facts on which the proceeding is based. (Note 67) This provision removes the 
doubt expressed above as to whether the real and substantial connection is an all-consuming test, or a stand alone 
alternative test. Under the Act, it is clear the latter interpretation is correct. (Note 68) 
Section 10 is an important section clarifying the meaning of ‘real and substantial connection’. It provides that, without 
limiting other cases in which such a connection might be shown, a connection will be presumed if: 
(a) the case involves rights in immovable or movable property in the jurisdiction 
(b) it concerns the administration of an estate of a deceased person in relation to immovable property of the deceased 
person in the jurisdiction, or movable property of a deceased who was ordinarily resident in the jurisdiction at the time 
of death; 
(c) is brought in relation to a contract in relation to immovable or movable property in the jurisdiction, or movable 
property of a deceased person who was ordinarily resident in the jurisdiction at the time of death; 
(d) is brought against a trustee in relation to a trust with links to the jurisdiction (eg trust property in the jurisdiction is
the subject of the claim, trustee is ordinarily resident in the jurisdiction, trust is primarily administered in the 
jurisdiction etc); 
(e) concerns contractual obligations, and they were to be substantially performed in the jurisdiction, or the contract 
contains a choice of law clause favouring the jurisdiction, or the contract relates to the purchase of property/services for 
private use, and resulted in solicitation for business in that jurisdiction by the provider; 
(f) contains restitutionary obligations that arose primarily in the jurisdiction; 
(g) concerns a tort committed in the jurisdiction; 
(h) concerns a business carried on in the jurisdiction; 
(i) is a claim for an injunction ordering a party to do or refrain from doing anything in the jurisdiction, or in relation to 
property in the jurisdiction; 
(j) is for the determination of personal status or capacity of a person who is ordinarily resident in the jurisdiction; 
(k) is for enforcement of a judgment of a court made in or outside the jurisdiction or an arbitral award made in or 
outside the jurisdiction; or 
(l) is for the recovery of taxes or other indebtedness and brought by the Crown of the jurisdiction or by a local authority 
of the jurisdiction. 
It is clear in the explanatory comments that the above are presumptions only, and the defendant still has the right to 
show that on the particular facts, the connection is not ‘real and substantial’ despite the above list. (Note 69) On the 
other side, a plaintiff whose claim does not fit within any of the situations above can still argue that a real and 
substantial connection exists. 
Section 11 provides the rules regarding forum non conveniens. It states that after considering the interests of the parties 
to the proceeding and the ends of justice, a court may decline to exercise jurisdiction on the ground that a court of 
another state (defined to include another province or another country) is a more appropriate forum in which to hear the 
proceeding. In deciding this question, relevant factors include: 
(a) the comparative convenience and expense for the parties to the proceeding and for their witnesses in litigating in the 
court or in any alternative forum; 
(b) the law to be applied to issues in the proceeding; 
(c) the desirability of avoiding multiplicity of legal proceedings; 
(d) the desirability of avoiding conflicting decisions in different courts; 
(e) the enforcement of an eventual judgment; and 
(f) the fair and efficient working of the Canadian legal system as a whole. 
The explanatory comments state the provision is designed to reflect the existing common law, including the factors that 
have been taken into account by courts in assessing such applications. 
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3.3 Other Jurisdictions
European Council Regulation (EC) No 44/2001 deals with jurisdiction issues. (Article 70) Article 23 provides for cases 
of exclusive jurisdiction, in cases involving immovable property within a jurisdiction, issues surrounding companies 
which have their seat in the jurisdiction, proceedings concerning the validity of entries in public registers within the 
jurisdiction, proceedings concerning the registration or validity of intellectual property rights applied for in a 
jurisdiction, or the jurisdiction in which enforcement of a judgment is sought. In such cases, courts of that jurisdiction 
have exclusive jurisdiction. Apart from these specific cases, the general rule is set out in Article 2. It provides that a 
person domiciled in a Member State shall be sued in the courts of that Member State.  
Exceptional rules are provided for in relation to contractual matters, where the jurisdiction in which performance is/was 
to occur can hear the matter. (Note 71) In matters of tort, courts of the place where the harmful event occurred or may 
occur have jurisdiction, and in cases involving trusts, courts of the place where the trust is domiciled have jurisdiction. 
(Note 72) Other special rules apply to insurance, consumer contracts, and contracts of employment. (Note 73) The 
Regulation does not deal with the forum non conveniens doctrine; it merely provides that where matters involving the 
same cause of action and between the same parties are brought in the courts of different member states, any court other 
than the first one seised should stay its proceedings. (Note 74) Otherwise, the law of member states will be applied in 
relation to forum non conveniens type applications.  
As I have indicated, the British approach is to grant a stay where ‘the court is satisfied that there is some other available 
forum, having jurisdiction, which is the appropriate forum for the trial of the action, ie in which the case may be tried 
more suitably for the interests of all the parties and the ends of justice’. The more appropriate forum is the one with 
which the action has the most real and substantial connection. Relevant factors include the availability of witnesses, the 
law governing the relevant transaction and the places where the parties live or carry on business. (Note 75)  
In Australia, originally the basis of a court’s jurisdiction was the defendant’s presence within the jurisdiction or 
submission. In relation to service outside of the jurisdiction but within Australia, a writ issued by either the High Court 
or Federal Court of Australia can be served on any defendant anywhere in Australia. (Note 76) The same result is 
achieved in respect of proceedings commenced in State and Territory courts by the Service and Execution of Process 
Act 1992 (Cth). That legislation does not require any territorial connection between the issuing state and the parties or 
subject matter. 
Where proceedings were commenced in a State Supreme Court, application can be made to transfer proceedings to 
another Supreme Court pursuant to cross-vesting legislation. (Note 77) Similarly where proceedings were commenced 
in another court, application can be made for a stay of proceedings on the ground that another court is more appropriate 
to hear the matter. (Note 78) The court has said that in such cases the interests of justice are paramount, and have 
adopted an approach that is similar to that of the House of Lords in Spiliada Maritime Corp v Cansulex Ltd. (Note 79) 
There is no presumption in favour of the plaintiff’s choice of court. 
In relation to service outside of Australia, leave of the issuing court will be required. Generally, each of the grounds 
(Note 80) on which service outside of Australia will be authorised require some connection between the jurisdiction and 
the cause of action. A connection can be established in relation to the performance of obligations in, or other issues 
relating to, a contract with some connection to the jurisdiction, where a tort is committed within the jurisdiction, breach 
of a federal statute (and in some cases a state statute), issues relating to land within the jurisdiction, where the remedy 
sought is an injunction to restrain performance of an act within the jurisdiction, for the administration of an estate of a 
person within the jurisdiction, proceedings for the execution of trusts governed by the law of the jurisdiction, as a 
member of a corporation formed or carrying on part of its affairs in the jurisdiction, relate to arbitration brought within 
the jurisdiction. Submission and residence are also recognised, as are cases where the defendant is a necessary and 
proper party to an action against a person served within the jurisdiction.  
In these cases, however, a different approach has been taken when the defendant seeks a stay of proceedings on forum 
non conveniens grounds. The High Court has stated that in such cases it will not consider whether there is a more 
appropriate forum to hear the matter. Rather, it is up to the defendant in such a case to prove that the forum chosen by 
the plaintiff is ‘clearly inappropriate’. (Note 81) In effect, then, there is a strong presumption in favour of the plaintiff’s
choice of forum. 
While each jurisdiction in the United States has rules in relation to the jurisdiction of its courts, these rules must 
conform with the United States Constitution, in particular the due process clause. The Supreme Court has interpreted 
this clause to mean that there must be minimum contacts between a state and the individual, in order that the state has 
jurisdiction over a matter in which that individual is concerned. (Note 82) While presence in the jurisdiction would be 
sufficient, it is not necessary in order for minimum contacts to be established. Jurisdiction over the defendant must not 
offend fair play and substantive justice. The mere fact that an individual has contracted with an out of state party is not 
sufficient; the details of the contract including performance must be evaluated. (Note 83) There is a difference between 
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a defendant who deliberately chooses to do business in the jurisdiction (in which jurisdiction will likely be established), 
and a defendant whose products might simply have been used in products sold in the jurisdiction (not sufficient of itself 
to attract jurisdiction). (Note 84) 
Forum non conveniens applications will be dealt with on a similar basis to that described elsewhere. The relevant issue 
is whether another forum is more convenient, by considering where the evidence is, availability of compulsory process 
for the attendance of the unwilling, the cost of obtaining attendance of willing witnesses, and all other practical issues 
that would make trial of the case easy, expeditious and inexpensive, whether any judgment obtained would be 
enforceable, and relative advantages and obstacles to a fair trial. The public interest is also relevant. (Note 85) There is a 
strong presumption in favour of the plaintiff’s choice of forum. (Note 86) 
3.4 Commentary on Commission’s Proposal
There is much to commend the Commission’s proposal to adopt the Uniform Law Conference of Canada approach. As 
discussed above, much confusion and criticism continues to surround the ‘real and substantial connection’ test, so it is 
useful to provide a list of specific examples where such a connection will be presumed. This is similar to the European 
approach discussed above. Such an approach should increase certainty in the application of the test, and allow clients to 
be advised with a higher degree of accuracy than currently is the case in relation to jurisdiction questions. The approach 
balances some certainty with flexibility, by not making the examples given exhaustive, and by allowing either the 
plaintiff to show that despite the situation not being specifically mentioned, such connection does exist, or the defendant 
to show that, despite the situation not being specifically mentioned, such connection does not exist. The proposals will 
clear up some existing ambiguity in this area, by clarifying that the approach is to be adopted to both interprovincial and 
international matters, and that the real and substantial connection test is not all-encompassing.  
I am not in favour of the aspect of the European approach that favours adoption of the domicile of the defendant as a 
default jurisdictional rule. It may be that other rules were considered ‘too unbalanced, and not sufficiently concerned 
with the legitimate interests of the defendant’. (Note 87) However, the European approach risks being found not to be 
sufficiently concerned with the legitimate interests of the plaintiff. Why should the plaintiff be forced to conduct suit 
where the defendant happens to be domiciled, particularly where the evidence or witnesses are elsewhere, the 
defendant’s domicile is a significant distance from the plaintiff’s domicile etc? Accepting that no position in this regard 
is perfect, in my view, this issue is best resolved with the presumptions with flexibility approach advocated in the 
Uniform Law Conference of Canada approach, together with choice of law rules favouring the law of the place of the 
wrong (in tort cases), a broad conception of what is substantive, and continued application of the forum non conveniens 
principle.  
Further, in mirroring the existing common law rules regarding forum non conveniens, the suggested approach is 
commendable. Such an approach is well known and has worked effectively. It is not suggested that Manitoba take the 
Australian approach to forum non conveniens applications, which has been criticised for its parochial nature. (Note 88) 
However, perhaps Canada should consider a regime like the Australian Service and Execution of Process Act, whereby 
the need for a connection is dispensed with where there is a question of jurisdiction in relation to a defendant present in 
Canada but not in the jurisdiction in which the matter is to be heard. Some of the American cases mentioned can 
provide further guidance in future as to factors relevant to the decision as to whether a ‘real and substantial connection’ 
exists. The courts or the legislators should also clarify whether the list of factors given in Muscutt should be used in 
future. 
4. Conclusion 
The Commission’s proposals should generally be supported. The suggested introduction of a flexible exception for the 
choice of law rule in tort is sensible, and the need for it borne out by the cases. Specific provision could be made for 
situations where the plaintiff and defendant live in the same jurisdiction, and that jurisdiction is not the place of the 
wrong. I support the Commission’s re-assertion of Tolofson in relation to the substantive nature of limitations periods. 
The Commission’s adoption of the Uniform Law Conference of Canada position on jurisdiction questions is also sound. 
It clears up some areas of ambiguity and disagreement. I have suggested some issues that might require some further 
clarification, and that (subject to constitutional constraints), federal legislative action might be sensible in cases 
involving jurisdiction questions facing a court where the defendant is in Canada but in a different province in order to 
streamline process. 
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