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Abstract

Indigenous peoples worldwide struggle for control over land and natural resources against encroachment of state
interests, external development and commercial pressures such as agribusiness, dams, logging and mining. Their
battle to protect land and natural resources is at the same time the struggle to preserve indigenous culture and
traditions often inextricably linked to the land itself. The Philippine Indigenous Peoples Rights Act recognizes
the indigenous peoples’ rights to their ancestral lands and domains and offers a way of improving their land
tenure security. The article employs case study design to illustrate the implementation gap between the rights of
indigenous peoples in law and practice and the role different stakeholders play in securing indigenous peoples’
land tenure and dealing with palm oil agribusiness and mining industries’ interests in ancestral domains on the
case of Higaonon tribe in Misamis Oriental province, Mindanao. The methodology for data collection was focus
group discussions and key informant interviews with representatives of tribal leaders and members,
non-government organizations and government bodies. Our results indicate that conflicting laws and mandates
of various government bodies and lack of coordination between them, as well as lack of resources and political
will to implement the Indigenous Peoples Rights Act are important factors behind slow issuance of ancestral
domain titles. At the same time, we show that significant factor in the land tenure insecurity of indigenous
peoples is disunity within the tribe and conflicting interests of its members and clans used by companies to
further enhance their business interests.
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1. Introduction

Indigenous people worldwide struggle for control over what they claim as their land and their natural resources.
In the times of globalization, they encounter encroachment of state interests, external development and
commercial pressures such as large-scale agribusiness, logging and mining into their traditional lands. This
accelerates deforestation and exploitation of natural resources in what has remained from their ancestral domains
after the colonial period during which indigenous peoples had lost vast amounts of their ancestral lands.
Uprooting of indigenous peoples from their land denies them the right to life and identity; their battle to protect
land and resources is implicitly the struggle to preserve indigenous culture and traditions often inextricably
linked to the land itself. As shown by Gocke (2013), Perera (2009), Carino (2009) and many others, the loss of
land has also led to social, political and economic marginalization; indigenous peoples have become
disadvantaged by almost every standard compared to the dominant society - including income, education,
housing, health, and life expectancy.

Having developed from very different historical origins, modern legal systems and indigenous customary laws
often contradict each other in their land tenure concepts (Molintas, 2004; Carino, 2012; Arquiza, 2005). Lands
that governments claim as idle, marginal and uncultivated and therefore target for land concessions, investment
or development are in reality often existing agricultural lands in ancestral domains where various customary land
tenure arrangements are already in place (White et al., 2012; Borras & Franco, 2011; Schneider, 2011; Scoones
et al., 2013; AFRIM, 2011).

The legal concept of indigenous rights in international law represents recognition for indigenous peoples’
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collective rights to land and livelihood strategies within nation-state structures that have discriminated against
them (Perera, 2009). Several countries, including the Philippines, Malaysia and Cambodia, have recognized
indigenous land rights in their national legislations and have introduced corresponding domestic legal
instruments to protect communal land rights and resources. However, despite these legal instruments, indigenous
peoples are still disadvantaged because the lack of political motivation to properly enforce these laws or produce
the regulations for implementing them impedes their full realisation (Xanthaki, 2003; Simbolon, 2009; Inman,
2016; O’Faircheallaigh, 2012; Novellino, 2000).

Indigenous land rights in the Philippines have attracted surprisingly relatively little interest from international
development scholars despite the increased pressure on indigenous peoples’ land and natural resources in recent
years fuelled by the global land rush and ongoing armed conflicts. This paper strives to contribute to the renewed
policy discussion on failures in the Indigenous Peoples Rights Act (IPRA) implementation and delays in its
enforcement brought to spotlight by the Philippine president Rodrigo Duterte. This paper, using a case study
design, aims to show that the mere existence of a domestic legal framework towards the rights of indigenous
peoples in the Philippines does not ensure indigenous peoples’ land tenure security vis a vis agribusiness and
mining industry. Two main objectives of this paper could be described as to:

a) illustrate implementation gap between the rights of indigenous peoples in law and practice and significant
delays in land titling under IPRA and explore reasons behind these gaps and delays

b) explore roles of different stakeholders such as indigenous communities and their tribal councils and farmers’
organizations, non-governmental organizations (NGOs) and various government agencies in the process of
securing Certificates of Ancestral Domain Titles (CADT); and the interaction between them and commercial
interests in ancestral domain.

This study examines the land related conflicts in Opol municipality, Misamis Oriental province. The ancestral
domain was brought to the public attention by several advocacy NGOs after a controversial oil palm plantation
started operating here in 2011. These organizations, including Pesticide Action Network Asia and the Pacific
(PAN AP), Rural Missionaries of the Philippines, Peasant Movement of the Philippines (KMP), Kalumbay
Regional Lumad Organization, Sentro Kitanglad, and the Asian Peasant Coalition, organized International Fact
Finding Mission in May 2012 and were active in campaigning on this particular land grabbing issue well into
2013.

The paper is structured in following way — the next section focuses on issues around indigenous peoples and the
corresponding legal framework related to land tenure in the Philippines and provides literature overview of palm
oil and mining industries’ impact on local communities, especially indigenous peoples, with special emphasis on
the Philippines. The third section provides the description of our case study area and the methodology employed.
The fourth section then presents the results combined with discussion on the role of the state, NGOs and private
businesses in indigenous peoples’ land alienation, tribal unity and the disparity between the legal framework and
its implementation.

2. Indigenous peoples’ land tenure and impact of mining and palm oil industries
2.1 Indigenous peoples and land tenure framework in the Philippines

Estimated 10 to 15% of the Philippine population belongs to distinct indigenous communities who retain a close
link with their traditions, have a special relationship with their ancestral land, territory and resources and their
livelihoods tend to be subsistence-oriented (Molintas, 2004; Carino, 2012). In the 1970s pressure upon
indigenous communities’ land base, rich in natural resources, intensified as the national economy became
increasingly foreign-dominated and export-oriented; as a result, indigenous communities have been besieged by
a growing number of corporations engaged in mining, logging, plantations, and other export industries (Molintas,
2004; USAID, 2011). Indigenous peoples are among the poorest and most marginalized sectors of Philippine
society experiencing neglect and discrimination in the provision of basic social services by the government
(Carino, 2012; Rey, 2010).

What essentially distinguishes the indigenous peoples from the rest of the Philippine population is their concept
of land and everything connected to it as granted and entrusted by one Creator/deity for everyone to harness,
cultivate, sustain, and live on. Because of this divine origin of land, it is sacred and thus not subject to ownership,
sale, purchase or lease. The adoption of a contemporary, Western model of land ownership that favours
individual property rights and formal legal land titles is at odds with customary systems in which land is
collectively held and inherited by communities and managed under the leadership of chieftains or datus (Bolton
& Leguro, 2015; IOM & World Bank, 2013; Carino, 2012; Molintas, 2004). The superimposition of colonial
laws started with a legal fiction, the so-called Regalian Doctrine, which declared that the Crown of Spain owned
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all lands in the archipelago by virtue of conquest. This would later become the theoretical bedrock upon which
Philippine land laws were based; the 1894 Maura Law denied and contradicted customary land tenure laws by
declaring that any lands not titled in 1880 would revert to the state (Molintas, 2004; Lynch, 2005). The Regalian
Doctrine remained in favour throughout the American administration of the Philippines, providing legal
justification for controlling the islands’ natural resources (Crisologo-Mendoza & Prill-Brett, 2009; Tujan, 2002;
Rey, 2010; Lynch, 2005) - the 1905 Mining Law gave the Americans the right to acquire public land for mining
purposes and enabled extraction of mineral resources from the indigenous territories. Among post-colonial
pieces of legislation that would further deprive the indigenous peoples of their ancestral lands, was the 1975
Revised Forestry Code which provided that all land with a slope of 18 degrees or more is a public land (GoP,
1975); the indigenous peoples have traditionally practiced sustainable agriculture on such slopes in their
ancestral territories (Molintas, 2004).

The passage of a landmark legislation for indigenous peoples in 1997, the Indigenous Peoples Rights Act (IPRA),
has increased the prospects for sustaining communal land management in indigenous areas of the Philippines.
This Act recognizes the indigenous peoples’ rights to their ancestral lands and domains, sets forth the concept of
communal/collective land ownership and is offering a way for securing land tenure to indigenous communities
(Crisologo-Mendoza & Prill-Brett, 2009; Arquiza, 2005). However, the U.N. Special Rapporteur on the Situation
of Human Rights and Fundamental Freedoms of Indigenous Peoples observed inadequate implementation of this
Act, particularly because it conflicts with other laws such as the 1995 Mining Act (UN, 2003). The existence of
multiple government agencies charged with land administration and their different regulatory systems and
instruments, as well as lack of coordination between them and local government units result in competing and
overlapping tenures, when different agencies may issue tenurial instruments to different parties for the same
parcel of land, based on each agency’s respective mandate (Bolton & Leguro, 2015; Llanto & Ballestredos, 2003;
Novellino, 2000).

IPRA led to the creation of the National Commission on Indigenous Peoples (NCIP), which has the mandate to
implement the law and is the final authority in the issuance of ancestral domain land titles (GoP, 1997). IPRA
defines ancestral domains as areas belonging to indigenous peoples and that are necessary to ensure their
economic, social and cultural welfare. Ancestral domains comprise of lands, inland waters, coastal areas and
natural resources occupied or possessed by indigenous people communally since time immemorial,
continuously... except when interrupted by war, force majeure, displacement or as a consequence of government
projects or voluntary dealings between government and private individuals/corporations (GoP, 1997). However,
the ancestral domain certification process is being criticised because of its incorrect assumptions that all those
interested in applying for titles are literate and able to grasp Western legal practices as well as have the financial
means and time to go through these relatively costly procedures; many indigenous peoples are not aware that
there is such a thing as land titling at first place (Foster, 2012; Molintas, 2004).

A significant safeguard provided by IPRA is the incorporation of the principle of ‘free, prior and informed
consent’ (FPIC) requiring consent from indigenous communities prior to actions that affect their land and
resource rights such as logging, mining, multipurpose dams, agribusiness plantations and other development
projects. IPRA defines it as the “consensus of a/l members of the indigenous cultural communities/indigenous
peoples to be determined in accordance with their respective customary laws and practices free from any
external manipulation, interference, coercion and obtained after fully disclosing the intent and scope of the
activity, in a language and process understandable to the community” (GoP, 1997). Various issues have been
documented against the FPIC process citing among other problems allegations of manipulation, bribery and
serious violations of the rights of indigenous peoples to pave way for economic activities (Doyle & Carino, 2013;
UN, 2003; Goodland & Wicks, 2008; Doyle et al., 2007; Whitmore, 2006). The review of 34 FPIC cases in three
Philippine regions, incl. Mindanao, conducted by GIZ found that less than 50% of the studied cases attained the
status of full and faithful compliance with the FPIC Guidelines and procedures and a substantial number (38.2%)
of cases reported incidents of violations in the actual conduct of the FPIC (Calde et al., 2013).

2.2 Negative impact of palm oil agribusiness on indigenous people

Governments, multilateral funding institutions and the private sector, including banks, support and promote
mainly the large-scale, agro-industrial model of palm oil production; palm oil sector has become one of the
fastest growing mono-cropping plantations in the tropics because of its high yield per hectare and low production
costs (Tauli-Corpuz & Tamang, 2007). The palm oil industry is a growing sector also in the Philippines propelled
by the increase in demand both domestically and internationally. It was labelled as a ‘sunshine’ priority industry
under the Philippine Development Plan 2011-2016 and it is a major contributor in fulfilling the Philippine
government’s biofuel targets and seen as “peace-dividend development opportunity” for Mindanao (GoP, 2015;
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AFRIM, 2011).

The literature on oil palm cultivation confirms to large extent the environmental narrative of oil palm expansion
as endangering both the environment and local communities as it comes with serious social, economic and
environmental costs with adverse impacts on indigenous peoples, forest-dwellers and forests. Research from
countries such as Sierra Leone, Colombia and Ghana has shown that large areas of land and forest traditionally
used by indigenous peoples have been expropriated (Yengoh & Armah, 2015; Maher, 2014; Schoneveld et al.,
2011). This phenomenon is also particularly frequent in South-East Asian countries with weak land tenure
regimes (Hall, 2011; Prachvuthy, 2011). Agribusinesses do not grow oil palm organically which means that the
use of chemical-based inputs may pollute watersheds in ancestral domains and affect water supplies in the
lowlands (Villanueva, 2011). The expansion of large-scale oil palm plantations in Indonesia has resulted in
extensive deforestation as shown for example by Carlson et al. (2012), Lee et al. (2014), Sandker et al. (2007)
and Obidzinski et al. (2012). The promoters of oil palm plantations claim that the industry will reduce
unemployment and alleviate poverty; yet these claims are highly contested (for example Sandker et al., 2007;
Obidzinski et al., 2012; Sokhannaro, 2011; Schoneveld et al., 2011; Selvadurai et al., 2013). Religious, sacred,
burial and historical sites of indigenous peoples are destroyed because of oil palm expansion as was the case of
Dayaks in Kalimantan (Potter, 2012) and as documented by NGOs on cases from Indonesia, Palawan island of
the Philippines, Liberia or Colombia (Friends of Earth, 2008; Survival International, 2011; Global Witness, 2016;
Environmental Investigation Agency, 2015).

2.3 Mining industry, local communities, and indigenous peoples

Foreign and domestic investment in mining has been encouraged by successive Philippine governments as an
important source of revenue (Doyle et al., 2007; Tujan, 2002; Christian Aid, 2004). In 1995, a revised Mining
Act was enacted to make it easier for foreign investors to obtain mining permits (Foster, 2012; Tujan, 2002).

Mining industry demands a significant amount of area to operate which makes it extremely challenging to
coexist with the indigenous people of surrounding communities who depend largely upon the land for their
livelihoods (Hilson, 2002). Physical displacement, relocation and resettlement induced by mining industry are
widely acknowledged as posing enormous risks to mining-affected communities (Owen & Kemp, 2015). As
shown by Whitmore (2006) on several examples from across the Philippines, the land is frequently taken without
obtaining FPIC, and indigenous peoples are suffering negative impact on their ways of life, health and
environment. The mining operations have often negative impacts on social infrastructure (Moffat & Zhang,
2013).

The Philippine governments in their attempts to woo foreign direct investment appeared willing to circumvent
the country's laws protecting the environment and human rights and reduce standards below acceptable
international practice according to the report of a fact finding team visiting three mining-affected communities in
Mindanao (Doyle et al., 2007). While the laws require FPIC of the affected communities, the evidence suggests
that the responsible government agencies have failed to effectively apply the law due to limited resources, both
in terms of budget and expertise required to deal with complex matters of consent in indigenous communities
(Christian Aid, 2004; Franco, 2014; Doyle & Carino, 2013; Collins, 2016). The consent is sometimes obtained
through misinformation, misrepresentation, bribery and intimidation; several incidents where companies violated
the legal guidelines and engineered the required consent were reported for instance by Doyle et al. (2007).

The literature is divided regarding the impact of mining on poverty levels. Though Loayza and Rigolini (2016)
recorded lower poverty levels in mining districts of Peru, they found the inequality there larger than in
non-mining districts. Boquiren (2008) has shown that poverty is in fact worse in mining than in non-mining
areas of the Philippines. Moreover, roads built by the logging companies make indigenous areas accessible to
domestic outsiders who immigrate in large numbers with negative social, economic and environmental
consequences (Foster, 2012). While companies express their commitment to high environmental standards and
good relations with their host communities, the communities themselves tell of the repeated violations of the
environmental standards and human rights by companies and their employees (Christian Aid, 2004; Thomson &
Joyce, 1997; OECD, 2002). Examples of responsible mining in the Philippines barely exist with a few
exceptions such as Coral Bay in Palawan or Philex’s operation in Benguet (Foundation for Environmental
Security and Sustainability, 2007).

3. Research Methodology

In order to illustrate the implementation gap between the rights of indigenous peoples in law and practice in the
Philippines, social impact of agribusiness and mining industry on indigenous peoples’ communities and roles
played by different stakeholders, the paper employs qualitative descriptive case study design. This has enabled
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exploration and deeper analysis of community-level factors affecting the process of securing land tenure and
negotiation with private companies and government bodies.

3.1 Data collection and analysis

Because of the qualitative rather than quantitative nature of the research, the primary methodological approach to
the field data collection were 8 focus group discussions and 20 in-depth interviews. Data were analysed using
content analysis where recurring themes were identified and coded to reflect the emerging patterns, which were
interpreted later by the authors employing phenomenological approach using abductive reasoning.

The primary data were collected in April and July 2016 with additional data collection in February 2017
combining several methods — 6 focus group discussions with tribal council and barangay representatives, 2 focus
group discussions with staff of local NGOs working with indigenous peoples in Northern Mindanao, 6 in-depth
interviews with tribal leaders, 6 in-depth interviews with local NGO workers, 8 key informant interviews with
representatives of provincial NCIP, national and provincial Commission for Human Rights (CHR) and provincial
office of Department of Agrarian Reform (DAR) as well as dozens of informal discussions with members of
Higaonon tribe. The semi-structured discussion among focus group discussion participants provided an
opportunity to hear issues that may have not emerged from participants’ individual interaction with researchers.
Moreover, their interaction led to increased emphasis on the participants’ perspectives rather than ours and
permitted discovery of aspects of understanding that would have otherwise remained hidden in the more
conventional in-depth interviewing method. We supplemented the interviews and focus group discussions with
field observations and the collection of relevant publicly available documents.

The paper also relies on dozens of semi-structured interviews with key Philippine and expatriate NGO workers
and Philippine government representatives that were conducted by the first author between November 2013 and
February 2017 and that helped to inform our understanding of indigenous peoples’ rights, mining, agribusiness
and land issues and their dynamics in the Philippines. In this regard, it is important to mention the huge
ideological divisions of the Philippine civil society. Borras and Franco (2007) classify the organizations into four
categories - groups identified with the revolutionary Communist left, state-coopted organizations, conservative
reformists and progressive left reformists. While the first category was largely behind the campaign against the
land grabbing in Opol, it was the representatives of the other groups, and mainly the latter two, that were
informants for our research.

We see the main limitation of this paper in the fact that it is relying too much on local testimony and description
of the ex-ante situation based largely on the information reported by the indigenous people and NGOs. As such,
it could contain several potential sources of bias. Repeated attempts to conduct semi-structured interviews with
representatives of the companies failed and we thus had to rely only on publicly available information such as
companies’ web pages and social media sites, their annual reports as well as papers published by NGOs and
activists who were engaged in Opol case mainly in 2011-13. Unlike in 2016, the authors could not visit the
ancestral domain in February 2017 because of presence of the New People’s Army in the area and all the focus
group discussions and interviews had to be conducted outside of the ancestral domain in Poblacion and Cagayan
de Oro.

3.2 Site description

Opol is a municipality in Misamis Oriental province covering an area of 17 513 hectares. Its boundary lies some
11 kilometres west of Cagayan de Oro, one of the major cities in Mindanao. According to official 2015 census,
Opol municipality had population of 61 503 (Philippine Statistics Authority, 2017). Opol consists of 14
barangays or villages. In six of these — Awang, Bagocboc, Tingalan, Nangcaon, Caoyonan and Limonda - as well
as in two barangays of neighbouring Mantiaco municipality — Mahayahay and Upper Malobog — Higaonon
people form majority population with approximately 11 000 individuals. All these barangays have barangay
tribal councils, a parallel local governance structure for indigenous people. Ancestors of these Higaonon people
have resided in Opol and Mantiaco since pre-colonial times. The name Higaonon means ‘people of the
mountains’. Higaonon are one of the 18 ethnic groups of Lumads, a generic term embracing all non-Muslim hill
tribes of Mindanao, which means ‘native, indigenous, local, grown to a place’ in Cebuano/Visaya language.
Lumads form the largest grouping of indigenous peoples in the country with a total population of 2.1 million.

The site of this study was selected because several issues of interest for this research are present here. Firstly, the
indigenous community has been seeking Certificate of Ancestral Domain Title (CADT) to secure rights over land
and natural resources already since 2001. Secondly, the area has been targeted by A. Brown Company, Inc., and
its subsidiaries Nakeen Corporation and ABERDI (further referred to collectively as ‘A. Brown’), for oil palm
plantation in 2011. Although often referred to as an American owned company, the company is in fact 100%
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Filipino owned. Thirdly, two mining exploration concessions were awarded in the area. In 2011, Black Stone
Mineral Resources Inc., a subsidiary of Hong Kong based company, received concession for exploration of gold
and associated minerals and Filipinas (Prefab Bldg.) Systems Inc. obtained exploration concession for chromite
(PMCDC, 2015).

4. Results and Discussion
4.1 Application for Certificate of Ancestral Domain

The first claim for CADT in Opol was made in 2001 for only one of the eight Higanon-majority barangays.
According to a focus group discussion with tribal leaders and interviews with NGO workers, after the pressure
from NCIP, a large, joint claim for all Higaonon-majority barangays was developed in 2006 rather than applying
for separate CADTs in each barangay. According to Prill-Brett (2007), this is a widespread practice that may
appear to be efficient in simplifying the application process, however, it might not match with a traditional
mechanism for managing such supra-community domain and might not be an effective strategy to foster
sustainable resource management, community equity and social justice. As shown also by this case study, the
application process is not made quicker by this - Higaonon people of Dulangan have not obtained CADT until
today. They are currently in the latest stages of the process of drafting Ancestral Domain Sustainable
Development and Protection Plan that is one of the pre-conditions for issuance of CADT. According to the focus
group discussion with tribal leaders and interview with an NCIP representative, the planning process should
finish in March 2017 by presentation of the draft plan to the indigenous community, its validation and approval.

During the focus group discussions, tribal leaders expressed their hope that the land survey by NCIP will happen
soon so that the boundary of the ancestral domain could be finally set after years of waiting. However, the NGO
informants were convinced during the July 2016 discussion that this would not happen any time soon: “unless
the President fulfils his election campaign promise of allocating additional resources to NCIP to be capable of
fast-tracking the processing and approval of applications for CADTs. NCIP does not have sufficient capacities
and resources to conduct land surveys of these large areas claimed.” In February 2017, the NCIP informant
claimed that the plan is to conduct the land survey, delineation and award CADT for Dulangan within next six
months: “We are under the pressure from the President to speed up the CADT cases and while Congress has not
approved increase in budget allocation to NCIP, we have received funds for the land surveys from other budget
lines of the Office of the President.” Municipal administration has pledged funds for delineation, too, according
to him and NGO informants. Tribal focus group discussion participants had no knowledge of any of these.

One of the factors causing the delays in CADT process mentioned by all tribal, NGO and NCIP informants was
Joint Administrative Order 1-2012 of NCIP, DAR, Department of Environment and Natural Resources (DENR),
and Land Registration Authority, which suspended all titling activities in identified contentious areas and created
a joint committee mechanism to resolve the issues (GoP, 2012). NGO informants were critical about how
functional and effective this mechanism is and NCIP representative told us: “These are very tough meetings
when they happen. However, because we had no funding to hold them, they had become discontinued and that is
why some of the CADT applications stalled. Fortunately, this year we were allocated budget at least for food at
these meetings so we should revive them.” In this connection, it would be interesting to mention the opinion of
the interviewed DAR representatives: “Almost all Mindanao is claimed by NCIP and by indigenous peoples as
their ancestral domains. We have to issue our land titles within the ancestral domains if we are to implement the
agrarian reform at all.”

According the NGO informants, another factor delaying the CADT processing is historically poor relationship
between Dulangan chief datu and Mayor of Opol municipality which also means that Opol has no mandatory
indigenous representative in the municipal council: “While the Mayor will never let him sit on the council, datu
will not let anyone else from the tribe to take over this role.” Tribal focus group discussion participants were also
speaking about a conflict between them and NCIP in the past: “We used to have arguments with them; they even
refused to recognize our tribal council and wanted to establish another one by themselves. But now NCIP
understands their function and role and our relation has significantly improved.”

One of the tribal focus group discussion participants said: “Since 2006 many NGOs were coming and going.
They were asking about the issues, but then their projects ended and nothing has happened. Efforts of NGOs are
not recognized by NCIP and there is a problematic relationship between NGOs and NCIP.” In contradiction to
this, our NCIP informant cited concrete examples of collaboration with NGOs for example on land surveying or
delineation of ancestral domains. The tribal focus group discussion participants agreed among themselves that
they would want from a specific NGO supporting their cause to play more pro-active role in solving the
problems of Dulangan ancestral domain: “The NGO and NCIP should sit together and review what has been
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done and what the next steps should be.” However, the NGO informants and focus group discussion participants
were convinced that their role is “to provide necessary skills to indigenous peoples and they have to fight for
their CADT themselves. We can’t do it for them, since they would have no ownership then.” In this connection it
would be interested to refer to McDermott (2000) who is sceptical about motivation of some of the Philippine
NGOs, according to him the focus on indigenous peoples “is currently the raison d’étre for a number of NGOs
and serves them as an effective strategy for raising foreign interest and funds.”

4.2 Activists’ land grabbing narrative versus tribal leaders’ one

In the narrative based on the International Fact Finding Mission and disseminated by the activist NGOs’
campaigns (for example Quijano, 2012; KALUMBAY et al., 2011; Asia Monitor Resource Center, 2013), we are
told that A. Brown has grabbed the land from a group of indigenous farmers who formed Sarahogon Bagocboc
Farmers Association (SBFA). They resettled and farmed the land taken earlier from the tribe and granted as
Forest Land Grazing Lease Agreement by DENR to a private company that later abandoned it. In 2002, this
same land was, following years of petitions to regain the indigenous lands, granted to DENR-facilitated
formation Kahugpongan sa Mag-uuma sa Barangay Tingalan (KMBT) instead to SBFA under a
Community-based Forest Management Agreement. In February 2011, A. Brown in preparation for oil palm
plantation operations organized community meeting with handpicked community members while community
leaders were not invited and given a voice (Quijano, 2012). These handpicked members were from KMBT and
signed Memorandum of Agreement with A. Brown after being told that though A. Brown possessed the land now,
farmers would not be displaced if they chose not to sign their lands over to A. Brown and would be compensated
if they chose to leave (Quijano, 2012). In direct violation of the A. Brown-KMBT Memorandum of Agreement
and without FPIC with the wider community — some Higaonon families found out that their farmland was
included in A. Brown plantation only when the area was marked off by sticks on the ground by A. Brown
personnel -, A. Brown began constructing an access road and planting palms in local farmers’ fields and ancestral
sites (KALUMBAY et al., 2011). A sacred hilltop, which served as the burial ground of the ancestors, was
quarried by the company for road construction (Quijano, 2012). The company also planted oil palm in a ritual
area called Bagonsilibo, an act considered as desecration by tribal elders. A tree marking the burial ground and
ritual area was cut down by A. Brown personnel (KALUMBAY et al., 2011).

However, during the focus group discussions the authors held with tribal leaders, a contradicting picture has
emerged: “The International Fact Finding Mission avoided any contact with the tribal council so they had hardly
all the information. As a result we did not attend any of their advocacy events or the congressional hearing.”
According to datus, SBFA farmers had encroached the land and it was KMBT legally in charge of the land.
KMBT had thus the backing of the tribal council and the people negotiating with A. Brown could hardly be
called ‘handpicked’. They stressed that they managed to negotiate in the Memorandum of Agreement with A.
Brown that 70% of the plantation workers would be local Higaonons. The destroyed ritual area of Bagonsilibo is
a Higaonon sacred place but it is actually in neighbouring ancestral domain in Cagayan de Oro municipality not
in Dulangan and has nothing to do with A. Brown oil palm plantation according to focus group discussion
participants. It depends on your Memorandum of Agreement with the company. In our case destroying of ritual
areas would not be possible; things like this are under our control,” datus agreed during the discussion.

4.3 Social cohesion and community disagreements

NGOs in their campaign (for example Asia Monitor Resource Center, 2013; KALUMBAY et al., 2011; Quijano,
2012) documented incidents of harassment, intimidation and violence, including destruction of crops, burning of
houses and death threats, commenced immediately after A. Brown started operations. The worst incident was
2012 killing of Gilbert Paborada, leader of resistance against A. Brown, and of Rolen Langala, his successor, a
year later. The cases have remained unresolved but Paborada’s family and some Higaonon residents claimed that
the killing of Paborada was directly related to his work as a leader of the ‘resistance movement’ against A.
Brown oil palm expansion in Opol. Interviewed CHR representative told us that there is “enough circumstance to
lead to conclusion that Gilbert Paborada’s death was connected with his struggle against A. Brown. However,
CHR is not doing ‘police work’, so we cannot prove it. The investigation resolution was submitted to the House
of Representatives.” Interestingly CHR 2012 report is not that conclusive citing barangay treasurer and at the
same time KMBT board member who “does not believe A. Brown has something to do with the killing of
Gilbert as the victim’s uncle and the former barangay captain are employees of A. Brown” (CHR, 2013). Tribal
leaders said during the focus group discussion in regard to Paborada’s killing: “He was not fighting for the cause
of the whole tribe but only his group of farmers SBFA. He established his own organization Pangalasag [to
represent the tribal interests against A. Brown] despite strong opposition of the tribal council against it.” When
we asked NGO informants why Paborada’s death was not mentioned during the focus group discussions and
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in-depth interviews held in July 2016, they explained that there are more than 70 plus clans living in Dulungan
and that their relations are sometime quite tense and referred to complicated ‘tribal dynamics’.

It was observed by the authors and confirmed with the informants that a number of families in Tingalan and
Bagocboc barangays started small-scale oil palm farming selling their produce to A. Brown. At the same time,
according to focus group discussions with community leaders and in-depth interviews with NGO staff, some of
the household leased their land to the company for the period of 25 years for a mere 9,000 pesos (approximately
180 USD). Tribal leaders claimed that the total land area leased directly by individuals and families to A. Brown
for oil palm plantation was 325 hectares.

During the in-depth interviews, companies’ divide-and-rule tactics weakening social cohesion among the
Higaonon was mentioned several times. This tactics supposedly includes the co-optation of some indigenous
leaders through bribery, both direct (money offers) and indirect (promises of jobs, social services, and over-all
prosperity): “Those who disagree with the companies get co-opted by high paid jobs or by being promoted.” The
authors observed that captains in two barangays were able to build new above-standard houses.

According the in-depth interviews, mining company Blackstone initiated community meeting for FPIC only after
the exploration concession had been granted by the Philippine Mining Development Corporation and DENR.
While initially barangay tribal council was against the exploration, barangay council agreed. “We wanted to
avoid community friction so after facilitation between the two councils, tribal council gave its approval at the
end,” explained datus during the focus group discussion. The reasons behind disagreement between the tribal
barangay council on the one hand and barangay officials and some community members on the other hand over
consent with mining exploration in Nangcaon was explained by focus group discussion: “The company offered
minimum daily wage of 300 pesos (approximately 6 USD) which was simply irresistible for some of our
people.”

The mining company Filipinas Systems held reportedly two community assemblies in Awang barangay as part of
the FPIC process for exploration and the next step is drafting of Memorandum of Agreement between Filipinas
Systems and the tribal council of Awang barangay (PMDC, 2015). Tribal focus group discussion participants
informed us in February 2017 that “last week there was another community meeting in Awang to secure FPIC.
The problem is they never tell people in advance the reason of the meeting or that this is actually an FPIC.”

4.4 Future plans with ancestral domain

The indigenous culture, customs and traditions in Dulangan are dying out as observed in the field and confirmed
by focus group discussions and in-depth interviews with the tribal leaders. One of the NGO informants even
claimed during an informal discussion that some of the “indigenous peoples [in Mindanao] do not observe
traditions and customs anymore. Often they would organize themselves as indigenous group and re-discover
their culture and traditions simply to secure land because the government believes that all indigenous
communities are entitled to ancestral domain.”

In July 2016 it seemed like the Higaonon’s ultimate goal in Dulangan was to obtain the CADT and that they did
not give much thought how they would approach A. Brown and Blackstone after they have secured recognition
of their ancestral domain rights. “We do not know what we would demand from the companies once our claim is
granted,” was repeated several times during the focus group discussion as well as informal and in-depth
interviews. The situation was quite different in February 2017. After the indigenous community undertook
several steps of the Ancestral Domain Sustainable Development and Protection planning, their plan was to leave
40% of the land as protected area without any farming, hunting or mining. In the remaining areas, focus group
discussion participants talked about artisanal, small-scale mining among other livelihoods activities. “We have
established five cooperatives which will extract gold and nickel in a traditional way.” In order to do this, they
have even started collaboration with a Chinese mining company. While some focus group discussion participants
raised concerns about possible environmental impact of mining, others pointed to the fact that mining was
practiced traditionally by the indigenous people here in the past and that dulangan actually means ‘mine’.

During the focus group discussions, participants from more remote barangays mentioned they do not want to
develop the area for intensive agriculture. Rather they want to keep it for their traditional livelihoods: “We cut
trees only when timber is needed for construction because they are sacred to us. We want to continue with
swidden farming of food crops as well as abaca — Manila hemp - and raising of ducks and chicken, hunting of
wild pigs and birds and fishing in rivers and creeks. We also want to continue harvesting non-timber forest
products such as rattan, bagacay [of the Bambuseae tribe], wild food and medicinal plants.” At the same time we
observed, that discussion participants from barangays closer to the main road, where they are engaged in
‘modern’ farming, were less bound by traditional livelihoods: “We want to farm rice, corn, cassava, bananas and
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coconut... in a way integrating modern and traditional farming. In this regard we might need some external
assistance in switching from chemical pesticides and fertilizers that we use now to organic ones.”

During the focus group discussions and in-depth interviews, all Higaonons claimed to hold no particular grudge
against the non-indigenous settlers who currently reside in their villages. They would allow them to stay after
receiving the CADT. They would however more strongly insist that the settlers respect indigenous customs and
traditions. Admission of new settlers will supposedly be decision made by each barangay separately. One tribal
leader reported: “In Nangcaon we won’t allow any new settlers because we can see that settlers just create
additional problems for us. And I believe this will be probably the case for all barangays with currently low
numbers of settlers.”

There has been an interesting development regarding the mining companies and agribusiness in Opol recently. A.
Brown has temporary suspended their operations in Opol in August 2016 for 6 months without informing the
tribal leaders. 143 people, out of which 100 were local Higaonon, have lost their jobs as a result. Tribal focus
group discussion participants said in February 2017 that they “had a meeting with A. Brown last week. A. Brown
has no plans to restart operations in Opol and will return all the land to KMBT and tribe under the condition that
we must sell our [oil palm] bunches only to A. Brown. We will meet again to tell them we want to cancel
Memorandum of Agreement because they are not fulfilling it. The question is what will happen to people who
leased them their land. A. Brown wants them to pay back for the oil palms planted.”

According to focus group discussion with tribal leaders, Blackstone exploration concession ran until February:
“but they had already stopped before. Now they only have one person guarding there.” It is important to note in
this connection that mining industry experience suggests that only less than 10% advanced exploration programs
actually turn into full-scale mining operations (Thomson & Joyce, 1997).

5. Conclusion

This paper has sought to clarify the difficult situation faced by indigenous communities in the Philippines when
confronted by State-backed efforts to promote agribusiness and mining in their ancestral lands and domains.
Although the paper focuses on the Northern Mindanao experience, some of the problems and issues presented
here may well apply to other indigenous areas in the Philippines and even elsewhere. We have shown the
significance of land and its complexities to the indigenous peoples and problems in implementation of IPRA,
specifically in issuance of CADT. Differences in visions, mandates and instruments of various government
bodies contribute to delays in CADT issuance, as well as lack of resources to conduct land surveys, delineations
or hold coordination meetings between the various government bodies.

As the testimonies collected in this case study have shown, indigenous people have given their FPIC to mining
exploration in order to avoid frictions within the community regardless of what they considered as best for their
community. While no doubt some community members can benefit from the mining and plantation operations,
others who attempt to maintain their traditional ways of life suffer and fear what would happen if the operations
moved from exploration to extraction phase. The main problem in strengthening community land tenure seems
to be disunity among the indigenous peoples, conflicting personal interests among tribal members and leaders
bringing about tensions in social and personal relationships of several indigenous peoples’ leaders. This is
contradicting the black-and-white picture, which some activist NGOs portray in their land grabbing narratives.
We have also shown how companies are using divide-and-rule tactics and co-optation of some tribal members to
enhance their business interests.

We have shown that conflicts over decision-making on resource allocation lead to further weakening of tribal
social cohesion. However, additional in-depth research of intra-tribal relations and dynamics would be needed to
better understand the complexities of indigenous decision-making on land and natural resources related issues.
We were not able to determine legitimacy of the tribal leaders dealing with external stakeholders across the clans,
generations and socio-economic strata.

We conclude here that the mere existence of communal ancestral domain tenurial instruments does not
automatically lead to sustainable environmental management or to social justice.
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