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Abstract

The non-conformity in the use of the terms concerning children and their age in the Shariah criminal legal
system in the states in Malaysia has given rise to legal conflict as well as causing difficulties in terms of the
execution and enforcement of shariah legal crime and its procedures in each of the afore stated states. The
existing laws show that there exists non-dissidence in determining the position of children which conflicts with
syariah crime. The term young offender was duly provided in the shariah procedural enactment but not in states’
shariah criminal law. Similarly, the term ‘baligh’ was defined and the position of non-baligh children was
elucidated in the said law but not under the shariah procedural enactment. Hence, this articles serves to lay down
the provisions of both enactments concerned and to compared them with the shariah criminal principles in terms
of ascertainment of age and the position of children which are in conflict with the shariah criminal law through
the ulama and Islamic fugaha’s standpoint. This approach was adopted to determine as to what extent are the
distinctive provisions shariah-compliant. This article unmasks the lacunae on shariah criminal law in the states
particularly those pertaining children, conflicting with shariah. This finding raises the possibility re-examination
as to the existing provisions. The analysis depicts the fact that each ‘baligh’ provision is duly reinforced by the
ulama and fuqaha’s views which contribute to khilaf in this case. Correspondingly, the provision in shariah
procedural enactments in Malaysia that a young offender is one who is not less than 10 years of age and not
more than 16 years old is still very much debatable, considering the provisions on baligh. Thus, the detailed
re-examination of the shariah criminal legal system pertaining children which conflicts with shariah criminal law
is very much necessary for the justice of all of the parties concerned.

Keywords: age, young offenders, criminal responsibility, shariah laws, Malaysia states’ shariah criminal laws
1. Introduction

The states shariah criminal legislations do not have jurisdiction on offences except in so far as conferred by the
Ninth Schedule, List 2 of Federal Constitution of Malaysia. This legal jurisdiction only applies to those
professing the religion of Islam, including the young shariah criminal offenders. The Child Act 2001 (Act 611)
does not have jurisdictions over a child committing shariah offences notwithstanding it being the exclusive
legislations for the children. Under the shariah criminal legislations, none of the states in Malaysia provides for a
specific child act or enactment which is in conflict with the shariah criminal law. In fact, there are only few
minimal provisions offered to young offenders, the status of the offences, and the criminal procedure governing
them.

The definition of the term 'child' for example, is only found in some of the states shariah criminal enactments.
The term child is mentioned in all the states shariah criminal enactment of Malaysia except in Perlis, Kedah,
Kelantan and Pahang. These provisions are numbered differently and for instance section 51 for Shariah
Criminal Offences Act (Federal Territories), Shariah Criminal Offences (State of Johor) Enactment 1997, and
Criminal Offences (State of Penang) Enactment 1996; section 10 for Shariah Offences (State of Malacca)
Enactment 1991, Shariah Criminal Offences (Selangor) Enactment 2004, and Shariah Criminal Offences (Sabah)
Enactment 1995; section 4 for Crimes (Shariah) (Perak)Enactment 1992; section 43 for Shariah Criminal
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Offences (Selangor) Enactment 1995; section 63 for Shariah Criminal Offences (Taazir) (Terengganu)
Enactment 2001 and section 48 for Shariah Criminal Offences (Sarawak) Ordinance 2001. Whilst the only
provision that mentions the term ‘child’ in the shariah criminal procedure enactments is merely for name and
address validation and again the sections’ number involved is differed from one state to another. The term
'fuvenile offenders' or ‘young offenders' on the other hand are mentioned in section 2 of all the states’ shariah
criminal procedure enactments. The different terms of children causes conflicts in the implementation and
enforcement of the shariah criminal law and shariah criminal procedure in all the states. These anomalies in the
provisions lead to inconsistencies between the two legislations, i.e., the shariah criminal enactment and the
shariah criminal procedure enactment, in determining the position of a young offender committing shariah
offences.

2. Relevant Legal Provisions Relating to Young Offenders in Malaysia

Young offenders under the shariah criminal procedure enactment are different from young offenders as provided
under the Criminal Procedure Code. A young offender pursuant to the Criminal Procedure Code is a person who
has been convicted of an offence punishable by a fine or an imprisonment, of age eighteen years or more and
under the age of twenty-one years. The Criminal Procedure Code has jurisdictions over cases involving young
offenders and provides the same procedures for young offenders as the adult offenders in criminal case. The
arrest, search, investigation, detention, charge and prosecution against them are no different from adult offenders.
They are tried in the civil court instead of the court of children.

This is contrary to the definition of the term young offenders under the states’ shariah criminal procedure
enactment, which categorizes them as person above the age of ten years and under the age of sixteen. The
anomalies in the usage and definition involving two different jurisdictions have caused confusion in the legal
system in Malaysia. The Criminal Procedure Code has no jurisdiction against young offenders defined by the
shariah criminal procedure enactment in most of the states in Malaysia. Young offenders as defined by the
enactment in fact still fall under the category or definition of children under the Child Act 2001which is defined
as “A child means a person of the age below eighteen years and is relevant to the criminal proceeding, which
means a person who has reached the age where he or she is liable to any criminal act as stated under section 82,
Penal Code (Act 574).”

The shariah criminal procedure enactment in eleven states of Malaysia define young offenders as a person over
the age of ten years and less than sixteen (Shariah Criminal Procedure (Federal Territories) Act 1997; Shariah
Criminal Procedure (State of Johor) Enactment 2003; Shariah Criminal Procedure (State of Malacca) Enactment
2002, Shariah Criminal Procedure (Kelantan) Enactment 2002, Shariah Criminal Procedure (Pahang) Enactment
2002; Shariah Criminal Procedure (State of Penang) Enactment 2004; Shariah Criminal Procedure (Perak)
Enactment 2004; Shariah Criminal Procedure (Sabah) Enactment 2004; Shariah Criminal Procedure (State of
Selangor) Enactment 2003; Shariah Criminal Procedure (Terengganu) Enactment 2001; Shariah Criminal
Procedure (Negeri Sembilan) Enactment 2003; Shariah Criminal Procedure (Sarawak) Ordinance 2001). Perlis is
the only state that provides the term ‘remaja’ or ‘youthful’ in shariah criminal procedures enactment and defines
it as a male or female person under the age of eighteen years (Enactment 7 Year 1993; Criminal Procedure in the
Syarak (State of Perlis) Enactment 1991).Kedah does not provide for a definition for young offenders as there is
no relevant provision with regards to baligh (puberty or adulthood) or mukalaf in shariah criminal law.
Nonetheless, the law does provide one section on criminal procedures against a young offender (Shariah
Criminal Procedure Enactment (State of Kedah) 1988).

The different definition given by the enactments to the age categories of offenders has caused inconsistencies in
the enforcement of shariah criminal procedure legislation between the states and the judgments. For example,
most of the states shariah criminal procedure enactments have the provisions those young offenders as those who
are above the age of ten years and less than sixteen. Instead, Perlis provides young offender as a male or female
under the age of eighteen years. Therefore, a seventeen year old offender who has committed a crime in Selangor,
for example, will be tried as an adult, but it is not so in Perlis.

These anomalies are not only on the states shariah criminal procedure legislation but also between the criminal
law legislations. Shariah criminal law provides term 'baligh’ instead of ‘young offender’. Baligh is defined as a
child who has not yet attained the age of puberty. Inconsistencies between the provisions of the two legislations
affect the implementation and enforcement of these laws under the states shariah legal and judicial system.

3. Legal Provisions with Regards to Baligh (Puberty)
The definition of baligh is provided in most of the states shariah criminal enactments, acts and ordinances,
except for Kedah, Kelantan, Pahang and Perlis (Shariah Criminal Code (State of Kedah) Enactment 1988;
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Shariah Criminal Code (Amendment) (State of Kelantan) Enactment1987; Administration of the Religion of
Islam and the Malay Custom of Pahang Enactment 1982; and Criminal Offences in the Syarak (Amendment)
(State of Perlis) Enactment 2007). A general definition of baligh is “old enough according to shariah”, is adopted
in most legislations (Shariah Criminal Offences Act (Federal Territories) 1997; Shariah Criminal Offences
Enactment 1997 of Johor; Criminal Offences Enactment (State of Penang) 1996; Shariah Criminal Enactment
(Selangor) 1995; Criminal Offences Enactment (Taazir) (Terengganu) 2001 and Shariah Criminal Offences
Ordinance of Serawak 2001) except the Perak enactment which uses the term "akil baligh" (Crimes (Shariah)
(Perak) Enactment 1992) while the enactment of Negeri Sembilan exclusively defines baligh as a person who
has reached the age of twelve years old according to gamariah years(Shariah Criminal (Negeri Sembilan)
Enactment 2004). Meanwhile, Melaka and Sabah though do not provide the definitions of baligh, has established
a level of certain age to be considered as the age of a non-baligh child (Shariah Offences (State of Malacca)
Enactment 1991; Shariah Criminal Offences (Sabah) Enactment 1995). However, the establishment of age
provisions between these two states are different. Melaka establishes that a person under the age of fifteen
qamariah years shall be presumed as a child or a non-baligh (Shariah Offences (State of Malacca) Enactment
1991) whilst Sabah provides a child as a person under the age of twelve gamariah years (Shariah Criminal
Offences (Sabah) Enactment 1995).

Terengganu is the only state that has provided not only the definition of baligh but also the definition of mukalaf
in the enactment. However, there are two different definitions of 'mukalaf’ in two Terengganu shariah criminal
laws even though one of them has not yet been enforced. Shariah Criminal Offences (Takzir) (Terengganu)
Enactment has defined mukalaf as "a Muslim who has attained the age according to syarak, of good state of
mind, and is not deaf and blind" (2001) and the Shariah Criminal Offence (Hudud and Qisas) (Terengganu)
Enactment also defines it as "a person who has attained the age of 18 years and of good state of mind" (2002).

In summary, there are four different provisions of baligh in the states shariah criminal laws as below:
a) baligh in general term, indicating a child has attained the age of puberty;

b) baligh when a person has attained the age of twelve gamariah years;

¢) baligh when a person is older than fifteen years; and

d) baligh and of good state of mind, a person who has come of the age of puberty.

4. The Position of the Acts of a Non-Baligh Child According to Shariah

The act of a non-baligh child is provided in several states shariah criminal enactments except for Kedah,
Kelantan, Perlis and Pahang. A criminal act is not considered as a criminal offence pursuant to the provisions.
The provisions make it clear that there is nothing wrong or blameworthy whatsoever incurred by a child who is a
non-baligh. 1t is clarified in section 51, Shariah Criminal Offences (Federal Territories) Act, Shariah Criminal
Offences (State of Johor) Enactment 1997 and Criminal Offences (State of Penang) Enactment 1996; Section 10,
Shariah Offences (State of Malacca) Enactment 1991, Shariah Criminal (Negeri Sembilan) Enactment 2004 and
Shariah Criminal Offences (Sabah) Enactment 1995; Section 4, Crimes (Shariah) (State of Perak) Enactment
1992; Section 43, Shariah Criminal (Selangor) Enactment 1995; Section 63, Criminal Offences (Taazir)
(Terengganu) Enactment 2001; Section 48, Shariah Criminal Offences (Sarawak) Ordinance 2001. These
provisions take into account the views of the jumhur ulama (majority Muslim scholars) who have stressed the
baligh requirement as one of the perpetrators of crimes in order to create a moral element. The existence of a
moral element determines whether an act is considered a crime or not apart from material and legal elements.
The element of material is said to exist having pre-set intention or idea to commit a crime carried out in practice
either through positive violation of prohibitions or negatively non committing something that was told (Alwi
Haji Abdul Rahman, 1999; ‘Abdul Qader ‘Audah, n. d.).

A person who has not attained baligh or showing development deficient in the nature and physiological
conditions of physical and intellectual growth according to al-Tha‘labiy is to be considered as a child
(al-Tha‘labiy, 1999). The evidence of baligh according to several Muslim jurists indicates a child that is
physically and mentally fully grown or developed. Al-Amidiy explains that the Islamic law has set baligh as a
sign of puberty trait of a child’s intellect maturity and wisdom (n. d.). The nature of baligh, according to Ibn
“Abidin, marks the end of adolescent and the beginning of adulthood, placing full responsibility on their every
conduct (2000). The nature of baligh entitles a person to become taklif (person who meets the legal prerequisites
to become a mukallaf) set by Allah Al-Mighty and to be accepted and recognized as a mukalaf. Baligh
demonstrates perfect development of mind and wisdom, and a person’s mind is central to the provision of faklif
(Sabahiy, 2008).

97



www.ccsenet.org/ass Asian Social Science Vol. 10, No. 10; 2014

The opinions of the jumhur ulama differ from the opinions of some al-Shafii’s jurists which view that the
criminal acts committed by a child is to remain a crime (al-Suyutiy, 2003). However, they will not be punished
as an adult under gisas and hudud punishment since they are not mukalaf. The criminal punishment of gisas and
hudud is too harsh (Ibn “Abidin, 2000; Ibn Qudamah, 2005; al-Shiraziy, n. d.) on a child and should not be
imposed against children who are not yet mukalaf. Punishment for the convicted children will be in the form of
ta’dib (‘Audah, n. d.; Tbn Farhun, 1995) involving civil responsibility similar to compensation and diak (Ibn
‘Abidin, 2000; ‘Audah, n. d.). The punishment of ta'dib (rehabilitation) falls under the category of takzir.
Therefore, a mumaiyyiz child who can think but still lacking wisdom entitles to receive a ta'dib punishment
instead of criminal punishment.

Thus the children cannot be considered as committing an offence that can be punished with gisas, hudud or
takzir because they are not mukalaf (al-Kasaniy, 2000; al-Bayjuri, 1983; al-Mahalliy, 1956; al-Sharbiniy, 1994)
or not yet baligh and immature in intellectual mind (al-Kasaniy, 2000; Ibn Rusyd, 1999) despite their confession
of admitting to the crime (al-Kasaniy, 2000). Children are not able to choose between the good and bad as well
as understanding the impact of their conduct due to their immaturity. In fact they are not to be called convicts
because they have not committed any crime (al-Kasaniy, 2000; al-Bayjury, 1983; al-Mahalliy, 1956; al-Sharbiniy,
1994).

Four different provisions on baligh discussed earlier in the states’ shariah criminal laws entail diverse
implications in the implementation of criminal justice against child offenders despite the similar provisions for
the states’ shariah criminal procedure laws. For example, a fourteen year-old child is considered a non-baligh
under the Shariah Offences (State of Malacca) Enactment 1991. His criminal act is not considered as an offence
and no legal action should be taken against him. Whilst a child of such age in Selangor will only be considered
to have committed a criminal offence if he or she has attained baligh as section 43 of Shariah Criminal
Enactment (Selangor) 1995 stated that “nothing wrong whatsoever incurred by children who have not attained
puberty.” Meanwhile in Sabah the same crime committed by a child of the same age is considered to have
committed a criminal offence because he or she would be considered a baligh under the Sabah shariah criminal
law as section 10 of Shariah Criminal Offences (Sabah) Enactment 1995 elaborates that a person of age less than
twelve gamariah years will be considered as a non-baligh. However, those states’ shariah criminal procedures
enactment apply the same set of procedures against young offenders over the age of ten years and less than
sixteen years as practiced by most states.

5. Children Are Considered as Baligh When They Attain the Age of Twelve Qamariah Years

Criminal acts committed by children under the age of twelve years are not considered as crimes because they are
non-baligh. This has been provided for in the shariah criminal enactments of Negeri Sembilan and Sabah. The
shariah criminal procedure laws in these two states also provide procedures for young offenders of age over ten
years and less than sixteen years. Assuming an eleven year-old child has committed a shariah crime that falls
under these two enactments, the act is not a criminal offence. Hence, the necessity to have a provision for the
shariah criminal procedure for a ten year-old is questionable because obviously the act committed by an eleven
year-old child is not considered as a criminal offence pursuant to the shariah criminal enactments of Melaka and
Negeri Sembilan, whilst the process of pre-trial, trial and punishments are executed when there is a criminal
offence. Even, the opinion of mazhab (sect) adopted by the two states can also be argued because the four widely
referred mazahib (sects) do not indicate the perception of baligh begins after the age of twelve years. The
perception of baligh is used only in the absence of visual physiological signs between the ages of fifteen and
eighteen.

Sentences (‘uqubah) can only be carried out on a person who has attained baligh according to the three Muslim
mazahib (al-Mawardiy, 1994) besides Hanafiyyah and some of the al-Shafi‘iyyah (al-Sharbiniy, 1994). The
situations of children between twelve to fourteen years of age, do these provisions apply? This issue can be
questioned. The laws in fact are clearly in contradiction with the holding of the four highly referred Muslim
mazahib of ahlu al-sunnah wa al-jama‘ah that have been highly referred to in many shariah law makings in the
event of lacunas in the states Islamic legislations as stated in the enactment’s indemnity clause which is
prescribed under section 230 or 233 of the states’ shariah criminal procedure enactments. The law of syarak
according to the meaning given in the statute of the criminal law and shariah criminal procedure as the syarak
law pursuant to mazhab Shafii, or pursuant to any one of mazhab Maliki, Hanafi or Hanbali, or Islamic law
pursuant to any recognized mazhab or Islamic law in accordance with any legal mazahib giving preferences to
the mazhab Shafii.

It can be concluded that the perceived baligh at the age of twelve years is not based on any of the highly referred
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sects in the shariah law in Malaysia. The assumption is quite in line with the ruling of section 83, Penal Code
provisions, which stipulates that twelve year old children are liable for their criminal conduct without conditions.
Nonetheless, these two legislations are placed in two different jurisdictions that cannot be reconciled.

6. Perception of Children as Baligh When Reaching the Age of Fifteen Years and Above

The shariah criminal enactment of Melaka (1991) indicates someone under the age of fifteen years is considered
a non-baligh. Description in the provisions states that "a person whose age is less than fifteen gamariah years
should be considered as a non-baligh." Criminal behaviours of children under the age of fifteen years pursuant to
the shariah criminal enactment are not deemed to be an offence because the child is considered as a non-baligh.
The enactment of this provision clearly takes into account the baligh ruling through age estimation. This would
mean that children who reach the age of fifteen years are considered to have attained the age of puberty when
there are no signs of physiology.

“Abdul Qader ‘Audah explains that, a dream which has become the standard benchmark for puberty from Islamic
viewpoint will usually occur before the age of fifteen years. If the child has not had a dream but has attained the
age of fifteen years, this can be said as a deficiency in terms of fitrah, nonetheless this does not mean a weakness
of the mind (n. d.). Children over the age of fifteen years, according to Muhammad Abu Zahrah, can be
considered baligh due to their ability to distinguish between good and bad and to make choices between the two
acts (n. d.). Al-Zailaiy asserts the same stance and holds on to the hadith by Ibn “‘Umar when requesting
permission from the Prophet s.a.w (peace be upon him) to fight the battle of Uhud but was turned down by the
Prophet s.a.w., and he was then just fourteen years old. However, permission was granted later in the battle of
Khandak when he was merely fifteen years old (n. d.).

Imam Nawawiy, resting upon the same hadith, asserts that baligh is the age that makes an individual a Rashid
(matured person) from a legal point of view and therefore the punishment for adult offenders is compelled on the
individual. The age for baligh to which he refers to is fifteen years as stated in the sadith. Similarly, the narration
from “Umar ibn “Abdul ‘Aziz upon hearing the news about Ibn “Umar has said that the age of fifteen years is the
limit between adolescent and adulthood (al-Sijistaniy, 1952).

The views put forward by the companions and Muslim jurists clearly support the age ruling for baligh as fifteen
years old. The opinions however entail different impacts. The views expressed by “Abdul Qader “Audah,
Muhammad Abu Zahrah and Al-Zaila“ly do not perceive the age fifteen years as the baligh age turning a child
into becoming an adult. Whilst opinions and statements by Imam Nawawiy and ‘Umar ibn ‘Abdul “Aziz are of
the opposite. This impact is even more apparent when associating it with the criminal procedure that applies to a
child. The Shariah Criminal Procedure Enactment of Malacca, like any other states, only has provisions for
young offenders over the age of ten years and less than sixteen years. Thus, is it necessary to provide for criminal
procedures against young offenders age above ten years if a criminal act of a child age below fifteen years is not
considered as a criminal offence according the Shariah Criminal Enactment in Malacca, whilst the process of
pre-trial, trial and punishment were enforced when there is a criminal offence?

In fact, the need for a specific provision for a shariah legal criminal procedure for young offenders is also
questionable if the views of Imam Nawawiy and “‘Umar Ibn ‘Abdul “Aziz were taken into account. In other
words, young offenders under the age of fifteen years shall not be considered as committing a criminal act based
on the state’s shariah criminal enactment. Meanwhile, young offenders aged fifteen years are already considered
as adults and are subject to all procedures for adult criminal offenders. Therefore again, it is deemed wise for
reference to be made to the arguments by ‘Abdul Qader “Audah, Muhammad Abu Zahrah and al-Zaila“iy.

Reference to the Muslim jurists” arguments still does not disprove of weaknesses in the provisions of the shariah
criminal law and criminal procedure. The ruling of age fifteen years as baligh is applied only in the absence of
visual physiological signs as an indication of baligh. Instead, Shariah Criminal Enactment in Malacca has set
children starting the age of fifteen gamariah years as baligh irrespective of any physiological indication. Thus,
children between the ages of nine to fourteen years who commit a crime under the state’s criminal enactments
will not be punished even if they already have menstruation or dreams indicating baligh since the criminal act is
not deemed to be a criminal offence. These conflicts with the Islamic law and violation of the principles of
justice can be said to have occurred here because baligh is considered as the beginning of one’s responsibility
against any criminal act in accordance with the Islamic law and the criminal acts they have committed shall be
judged accordingly. The criminal responsibility is not, however, to be entirely a faklif on a baligh child except
until the child attains the age of rusyd.

The ruling of fifteen years of age as the onset of puberty in the Shariah Criminal Enactment of Malacca
coincides with the opinion of the mazahab (sects) in reference. However, the ages are inconsistent with the
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Shariah Criminal Procedures Enactment and this has caused confusion in the implementation of the shariah
criminal procedure legislation.

7. Children Are Considered Baligh Based on the Determination of Fixed Age

Disclosure of puberty is determined by physiological signs or calculation of maximum age for baligh. Both of
these conditions involve disagreement from the Muslim jurists. Therefore, the states which general provisions of
baligh age in their shariah criminal laws are in line with the views of some Muslim jurist. According to the
opinion of Imam Abu Zahrah (n. d.), al-Qurtubiy (2008), Ibn ‘Abidin (2000), al-Amidiy (1984) and al-Sarakhsiy
(1997), the disclosure of physiological signs indicates the end of childhood and the proof of physical
development and maturity of the child’s mind. This provision also takes into account the age of puberty
according to the estimation of age in the absence of physiological signs outwardly. There are three main opinions
in this matter. The first opinion is as discussed in the above sub-heading, i.c. the age of fifteen years. Whilst, the
second opinion from Imam Abu Hanifa stipulates an adulthood age for boys is eighteen years and the girls
seventeen years (Ibn ‘Abidin, 2000).The third opinion from Imam Malik sets the age eighteen years for both
boys and girls (‘Audah, n. d.).

The same question lingers in mind when assuming a nine year old girl who has surpassed menstruation, or a ten
year old boy who has had a dream, commits a shariah criminal offence. The child’s acts, according to the
provision of shariah criminal enactment of the states, is considered as a criminal offence because he or she has
attained baligh and has begun to bear criminal responsibility although not fully. However, the question is, how
do the religious enforcement officers and the judges handle this case, whilst the enactment of shariah criminal
procedures only provide procedures for those age more than ten years and less than sixteen years old?

This provision does not pose any conflicts with the Islamic law and furthermore opens a wider scope in varying
references and arguments of the Muslim jurists. In reality, this phenomenon can cause ambiguity in the
application and enforcement of the states shariah criminal law and criminal procedure involved.

8. Baligh and Rusyd as Indications of the Age Criminal Responsibility

Perak is the only state that requires not only baligh but also rusyd for children considered to be committing a
crime. This provision is consistent with the view of most jurists in their discussion of the conviction and
execution of the shariah criminal penalties.

Ahmad Fathiy Bahnasiy (1984) and al-Kasaniy (2000) stress that a baligh child undeniably is a faklif but it is not
complete until the child’s mind has fully developed or reached the stage of rusyd (maturity). Similarly, al-Tusiy
mentions that children who reach the age of puberty partially fulfill the mukalaf requirements and one of the
conditions as a mukalaf is of developed mind and understanding khitab Allah. Puberty and mature understanding
according to Mohammad “Ali Husseiniy are parts of the requirements to qualify a person to become a person
who has full capacity to perform in addition to two other conditions, namely the ability to understand and
making choices (2011). Al-Zaila®ly and al-Sharbiniy write that both characters equip a person with the eligibility
condition for sentences and punishments and set conditions for zaklif (1994). They are solely responsible for
every act of their crime, and the punishment and criminal legal procedure are to be imposed on them as adults.

A person’s mature mind however is something that is beyond human ability to determine accurately because
maturity depends on various different factors for each individual. As previously stated by al-Amidiy and
al-Sarakhsiy, that the completeness of physical growth through physiological signs indicates complete
development and maturity of minds. There's no denying that physiological signs is a relative indication of a
child’s baligh. But these visual signs are inconsistent in determining the end of adolescent and the beginning of
adulthood or the stage of rusyd (Salem, 2010).

Findings from the survey by Deborah Yurgelun-Todd, an euro psychology expert from Harvard Medical School,
have shown that teenagers evaluate information and understand implications and consequences in a different
manner from adults. Therefore, a person who is physically mature does not necessarily mean also mature in
intellect (2004). She also explains that teenagers often respond to things and actions based on instinct rather than
considerations. Ruben C. Gur adds that the findings produced by Deborah gives a new understanding of the
delinquents. He says that part of the brain that controls impulsive behaviour, judgment, future planning, possible
consequences and several other features does not stop the maturity process until the age of early 20s and 21 or 22
years, which is close to the age of biological maturity (2004). The findings of this study illustrate that the human
maturity process begins with physical maturity then only followed by mature minds. Physical maturity and
minds clearly do not occur simultaneously. A child who has come of age or baligh is therefore is more apt to be
considered a mature in terms of physical. Their minds grow slowly toward maturity and vary for each individual.
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No doubt there is the possibility that physical maturity and common sense grow simultaneously, but in isolated
cases. Al-Rusyd in Islamic jurisprudence law may occur concomitantly with baligh, and can also occur later. It
varies between each individual depending on a child’s physical and mental development, nutrition, environment,
climate, education, experience, and many more. Therefore, the provisions of the shariah criminal law of Perak
can be considered as too rigid and confusing when the existence of offence is implicated only after a child is a
baligh and of developed mind, whilst according to the Islamic law a person’s criminal responsibility begins when
he or she reaches baligh age although the child’s mind is still not fully developed and immature.

Baligh and developed mind are the two maximum age criteria for children as required by the Muslim jurists. A
child’s adulthood begins at this maximum age and this varies according to the opinion of the Muslim jurists
which includes the age of fifteen, seventeen and eighteen years. The provision related to ‘akil baligh (puberty)’
in Perak Criminal Enactment (Shariah) is uncertain if it follows any of the Muslim jurists’ opinions. There is no
provision defining the Islamic law and the provisions of indemnity clause in Perak Criminal Enactment (Shariah).
The Administration of the Religion of Islam (Perak) Enactment however defines Islamic law as "the Islamic Law
according to Shafii or any one of the sects of Hanafi, Maliki or Hanbali." This definition gives bigger allowance
in the determination of baligh age and this phenomenon can lead to uniformity in the implementation of the
shariah laws in Perak relating to child offenders.

Shariah Criminal Procedures (Perak) Enactment allocates for age more than ten years and less than sixteen years
for youthful offenders. This provision, like provisions in other states, clearly is not consistent with the states
shariah criminal laws. Analysis on the consistency between the opinions of the jurists with the existing
provisions shows the two conflicting questionable issues. First, children of age fifteen years and which is in
conflict with the shariah criminal laws are considered as baligh by Imam al-Shafii, Imam Ahmad, Ibn Wahab
(Sabahiy, 2008) and al-Zaila‘iy (n. d.),who have set fifteen as the maximum age for baligh. They are considered
as akil baligh and adult offenders’ procedures are applicable to them. However, the criminal procedures for
children over the age of fifteen years according to the Shariah Criminal Procedures (Perak) Enactment are under
the legal provisions of the youthful offenders. Whilst, the second condition support the opinions of Hanafi and
Maliki scholars who set seventeen and eighteen years as the maximum age for baligh without posing any
confusion on implementation. They are considered as adult offenders and criminal procedures are rightly
applicable on them. However, the position of a child over the age of sixteen years and which is in conflict with
the shariah criminal law is being questioned. The child is considered as a non-baligh according to the jurists and
they are not subject to legal procedures for adult offenders. Whilst, the procedures for youthful offenders under
the enactment on the other hand are applicable to those below the age of sixteen years.

9. Conclusion

The ruling age for young offenders in the criminal procedure enactment and the determination of criminal
behaviour of non-baligh children in the shariah criminal enactment which varies from one state to another is not
actually contrary to law. Each provision has its own submissions and valid considerations as long as it is not
contrary to the gat‘iy law. There are some scholars who set the maturity age for children once attaining the age of
baligh, and there are scholars who perceive the age of fifteen to eighteen years in which criminal responsibility
begins (Ibn Rusyd, 1999). In fact, there are scholars who view baligh age as not an indication of adulthood due
to no showing of maturity until the children obtain maturity or attain the age of rusyd.

However, the ruling age for young offenders in the states’ shariah criminal procedure enactment in Malaysia, as a
person age not less than ten years and not more than sixteen years, can still be debated. The issue is, what is the
difference between a child who has attained baligh at the age of nine years, more than ten years, less than sixteen
years, and under the age of eighteen? Existing provisions indicate that baligh children with age more than ten
years and less than sixteen years, (except for Perlis with age eighteen years and below), are subjected to the
provisions. Baligh children at the age of nine years are not subjected to the provision because they are not young
offenders as defined under the state enactments, whilst, according to Islamic law once a child is a baligh
notwithstanding of the age, he or she falls under the taklif. Moreover, the condition of taklif is not purview from
the term ‘child’ or ‘youth’ but upon the reaching of baligh and rusyd. On the other hand, the provisions of the
shariah criminal procedure enactment of the states nowadays are the opposite.

Therefore, the writers are of the opinion that there are still rooms for shariah law makers in Malaysia to consider
the maslahat as a whole in a holistic view taking into account the maslahat of the child offenders and the
maslahat of the society in general. Several factors need to be considered, namely:

a) To set the ruling of young offenders under the relevant provision as child offenders. The measure aims to
coordinate the use of the term not only among the states shariah laws, but also between shariah laws and civil
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laws. Furthermore, if they were deemed no longer a child, why the isolation of such provisions; as the boundary
separating children and adults is baligh and rusyd.

b) To provide and coordinate a clearer definition of child offenders in all shariah criminal laws and shariah
criminal procedures for the states, since there are still states that do not provide the definition of a child in their
enactments but do provide for criminal procedures provisions for young offenders.

The authors also see merit with regard to the age of eighteen years as the maximum age for children. The merit is
based on several reasons:

a) The stage of maturity or rusyd of a person varies and that it does not have a set bench mark. In fact, it cannot
be considered in individuality but by looking at the prevalence norms influencing the children; and norms are
usually dependence on many factors i.e. the community groups, geography, culture and many more. Thus, most
legal provisions of Malaysia currently are with the norm that a child is defined as an individual under the age of
eighteen.

b) The age of eighteen years is the maximum age for a baligh child according to the Hanafi sect and is one of the
opinions strongly held and approved by the shariah legal system in Malaysia.

This ruling must not be considered in contravention of the Islamic law if the principles of maslahat and justice
were to be considered. These measures in real sense have been implemented by the Perlis shariah criminal
procedure law defining young offenders as a male or a female under the age of 18 years (Criminal Procedures in
the Syarak (State of Perlis) Enactment 1991). Legal inconsistency in fact can lead to injustice to all respective
parties including the offenders, victims of crimes, or society in general. In fact, this opens to the discretionary
power of the judges and the religious enforcement officers raising possibilities of committing injustice and
misuse of power. The power to accomplish ijtihad of the judges in deciding on sentences cannot be refuted but
for the sake of justice for all, it is only wise to hold on to one consented opinion and to set for consistent and
uniform provisions.
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